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MERCURY SYSTEMS, INC. 

SOFTWARE LICENSE AGREEMENT 

BEFORE USING THE SOFTWARE PRODUCT THAT IS INSTALLED ON THE HARDWARE OR INSTALLING THE SOFTWARE THAT 

YOU HAVE DOWNLOADED OR THAT IS CONTAINED ON THESE DISKS (THE “LICENSED SOFTWARE” AS DEFINED BELOW) 

YOU SHOULD CAREFULLY READ THE FOLLOWING SOFTWARE LICENSE AGREEMENT (“AGREEMENT”) THAT APPLIES TO 

THE LICENSED SOFTWARE.  CLICK “ACCEPT” IF YOU FULLY ACCEPT AND AGREE TO ALL OF THE PROVISIONS OF THIS 

AGREEMENT.  OTHERWISE, CLICK “DO NOT ACCEPT.”  CLICKING “ACCEPT” ESTABLISHES A BINDING AGREEMENT 

BETWEEN YOU AS THE PERSON LICENSING THE LICENSED SOFTWARE AND ANY LEGAL ENTITY THAT OBTAINED THE 

SOFTWARE AND ON WHOSE BEHALF IT IS USED (THE "LICENSEE") AND MERCURY SYSTEMS, INC, LOCATED AT 201 

RIVERNECK ROAD, CHELMSFORD, MA 01824, USA ("MERCURY").   

 

Mercury and its licensors own the Licensed Software and all intellectual property associated with Licensed Software. Mercury permits 

Licensee to use the Licensed Software only in accordance with the terms of this Agreement. Use of some Third Party Software may be 

subject to other terms and conditions typically found in a separate license agreement as noted in the “Read Me” file provided with the 

Licensed Software. 

  

In the event of a conflict between any of the terms, conditions or provisions of this Agreement and an Accepted Purchase Order, the 

applicable term, condition or provision of this Agreement shall prevail. 

1. DEFINITIONS.   

As used in this Agreement, the following terms, whether used in the singular or plural, shall have the following meanings. 

1.1. “Accepted Purchase Order” means any firm and fixed Purchase Order accepted by a duly authorized representative of 
Mercury.   

1.2. “Derivative Work” means a derivative work as defined by 17 U.S.C. Section 101.   

1.3. “Documentation” means the user manual or any other manuals, operator instructions, and other documentation relating to 
the Licensed Software provided by Mercury to Licensee in hard copy or electronic form. 

1.4. “Early Access Software” means any early access package of Licensed Software that has been released to select users 
before the First Available Software release, having a subset of the final functionality of the planned Licensed Software but 
not having been tested.  

1.5.  “End User” means a customer of Licensee who is granted a limited license to use the Run-Time Software in connection with 
a Licensee Application for internal business purposes only, in accordance with an End User Agreement, and not for resale, 
license or distribution to third parties. 

1.6. “End User Agreement” means Licensee’s end user license agreement that each End User must enter into as a condition to 
receive or use any Licensee Application, which shall be no less restrictive or materially less protective of Mercury’s rights 
than as set forth in this Agreement and shall include, at a minimum, the provisions as enumerated in Sections 2.1.4, 2.2.1, 
2.2.2 and 2.2.3, attached hereto.  

1.7.  “Evaluation Software” means any Early Access Software, First Available Software or other Licensed Software provided by 
Mercury to Licensee under the terms of an Evaluation License (as defined in Section 2.1.1.1). 

1.8. “Firmware” means software that is embedded in a hardware device and is often provided on flash read-only memory (ROM) 
or as an Object Code image file which can be uploaded onto existing hardware by a user.  It is either a program in a ROM 
integrated circuit or the erasable programmable read-only memory (EPROM) chip, whose program may be modified by 
special external hardware, but not by a general purpose application program.   
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1.9. “First Available Software” means any preproduction package of Licensed Software that has been released to select users 
before the Generally Available Software release. 

1.10. “Generally Available Software” means any production package of Licensed Software that Mercury has designated as 
generally available to the public.  

1.11.  “Licensed Software” means, collectively, Mercury Software and Third Party Software provided by Mercury under an 
Accepted Purchase Order 

1.12. “Licensee Application” means a finished end user software product or product component developed by Licensee which 
integrates or incorporates, among other things, any Run-time Software. 

1.13. “Licensee Software” means any software or code, including, Source Code and/or Object Code, created or obtained by 
Licensee excluding any Licensed Software.   

1.14.  “License” means, collectively, any Evaluation License, Development License, Run-Time License, General Source Code 
License, Distribution License and Documentation License, as such terms are defined in Section 2.   

1.15. “Loan Agreement” means an either an Accepted Purchase Order or a standard Mercury Loan Agreement for Evaluation 
Software executed by the parties. 

1.16. “Mercury Software“ means software programs and/or code, including, Firmware, Source Code, Object Code and/or 
executables shipped or otherwise provided by Mercury to Licensee under this Agreement.  Mercury Software includes 
without limitation, any Early Access, First Available and Generally Available Software programs of Mercury identified on an 
Accepted Purchase Order.  Mercury Software does not include Third Party Software. 

1.17.  “Object Code” means software in a form not readily perceivable by humans and suitable for machine execution without the 
intervening steps of interpretation or compilation. 

1.18. “Open Source Software” means software governed by a license that permits users to view the Source Code or alter or re-
distribute the modified or unmodified software without the usual restrictions of a proprietary license. Open Source Software 
is commonly referred to as open source software, free software, copy left or community source code, and is licensed under 
agreements including, but not limited to, the GNU General Public License (GPL) and GNU Lesser General Public License 
(LGPL).  

1.19. “Purchase Order” means any written purchase order submitted by Licensee to purchase Licenses.  Each Purchase Order 
will contain, at a minimum, the following information: number of Licenses to be purchased and requested delivery date, list of 
Licensed Software that is the subject of each such License and the applicable firm, fixed price License fees, each applicable 
License term (e.g., perpetual, subscription, or fixed term) and any other applicable limitations or restrictions corresponding to 
each such License, in each case, as set forth in a valid Mercury quotation or other Mercury notice which relates to such 
Purchase Order.  

1.20. “Run-Time Software” means Licensed Software, either as Object Code or as Source Code that is subsequently compiled 
into Object Code and is incorporated or linked into Licensee Applications as inseparably embedded code.  Examples of Run-
time Software include, but are not limited to, algorithm libraries, kernels, and diagnostics and reference designs. 

1.21. “Sale” or “Purchase” or any derivative forms thereof (e.g., sell, resale, resell), as used in this Agreement with reference to 
Licensed Software means the licensing of Licensed Software, and shall not connote, or otherwise be construed to mean a 
sale of Licensed Software.  The Licensed Software is only licensed, not sold, to Licensee under the terms of this Agreement. 

1.22. “Source Code” means computer software in human readable form that is not suitable for machine execution without the 
intervening steps of interpretation or compilation. 
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1.23. “Subscription Period” means the period set forth in an Accepted Purchase Order for subscription-based use of Licensed 
Software, beginning on the date of the applicable Accepted Purchase Order, or other such period as may be agreed in 
writing by the parties, and any subsequent renewal period for such subscription. 

1.24. “Taxes” means all federal, state, municipal, foreign and other governmental taxes associated with the marketing, distribution 
and delivery of the Licensed Products ordered hereunder, including but not limited to sales, use, excise, value-added, 
property, and similar taxes, and all customs, duties or other governmental impositions, but excluding taxes calculated on 
Mercury’s (including any of Mercury’s affiliates) net income. 

1.25. “Third Party” means any person or legal entity that is not Mercury, a Mercury affiliate or the Licensee. 

1.26. “Third Party Licensor” means the person who or entity which grants a license to Mercury to distribute that person’s or entity’s 
Third Party Software or other intellectual property. 

1.27. "Third Party Software" means software programs and/or code, including, Firmware, Source Code, Object Code and/or 
executables shipped or otherwise provided to Licensee under this Agreement that are owned by a Third Party and that may 
be licensed to Licensee under the terms of this Agreement or under terms of Open Source Software or a Third Party 
Licensor’s licensing provisions. 

2. LICENSES, RESTRICTIONS AND OBLIGATIONS. 

2.1. Licenses.     

2.1.1. Evaluation License.   

2.1.1.1. Evaluation License Grant.  With respect to Evaluation Software provided under the terms of a Loan Agreement,  
Mercury hereby grants Licensee, subject to Licensee’s compliance with the terms and conditions of this 
Agreement and such Loan Agreement, a limited, non-exclusive, non-transferable, non-sublicenseable, royalty-
free license, to internally use, review and evaluate the Evaluation Software solely for the purpose of testing and 
evaluating the implementation of the Evaluation Software for Licensee’s product design activities (such license, 
the “Evaluation License”).   

2.1.1.2. Evaluation License Restrictions.  The Evaluation License shall automatically terminate ninety (90) days from the 
effective date of the Loan Agreement, unless another license period has been agreed to in writing by the parties. 
Licensee shall not (a) distribute or otherwise disclose or transfer any Evaluation Software to any third party; 
(b) reverse engineer or otherwise attempt to obtain the Source Code of any Evaluation Software provided in 
Object Code format; (c) permit any person to have access to or use any Evaluation Software except for the 
employees of Licensee who have executed an agreement with Licensee that protects Mercury and its rights in 
the Evaluation Software in a manner no less favorable to Mercury than this Agreement; (d) use, publish, or 
disclose the results of any benchmark tests relating to the Evaluation Software (“Testing Results”) without 
Mercury’s written consent; (e) use the Evaluation Software outside the permitted scope of the evaluation; or (f) 
use the Evaluation Software for the purposes of supporting Licensee’s product deployment with its End Users.  
Such Evaluation License may be subject to Licensee’s agreement with the terms of a separately executed Early 
Access or First Available Software program agreement.  Evaluation Software licensed to Licensee under the 
Evaluation License shall be subject to all provisions of this Agreement except for Sections 5.1, 5.2, 5.3, 7.1 and 
7.2.  Notwithstanding anything contained in this Agreement to the contrary, all Evaluation Software is provided by 
Mercury on an “AS IS” basis.  

2.1.2. Development License.  

2.1.2.1. Development License Grant.  With respect to any Licensed Software provided by Mercury to Licensee which is 
listed as covered by a “Development License” on an Accepted Purchase Order (“Development Software”), 
Mercury hereby grants to Licensee, subject to Licensee’s compliance with the terms and conditions of this 
Agreement and such Accepted Purchase Order, a limited, non-exclusive, non-transferable, non-assignable and 
non-sublicenseable license to (i) internally install and use the Development Software only on the supported 
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equipment in Licensee’s facility solely for the internal development and support of Licensee Software and/or 
Licensee Applications; and (ii) make a reasonable number of copies of the Development Software for archival 
purposes, consistent with Licensee’s standard archive procedures (such license, the “Development License”).  

2.1.2.2. Development License Restrictions.  For any node-locked, name-locked or floating Development Licenses, or 
other seat, site, program, or project-related restrictions set forth on a Mercury quotation and applicable Accepted 
Purchase Order covering any Development License, Licensee agrees to allow only the specified licensed users 
at the specified site, to access the Development Software for Licensee’s internal use.  

2.1.3. Source Code License. 

2.1.3.1. General Source Code License Grant.  With respect to any Mercury Software (other than Evaluation Software) 
that is identified in an Accepted Purchase Order as licensed in Source Code form and delivered to Licensee by 
Mercury as Source Code (“Mercury Source Code”), Mercury hereby grants to Licensee, subject to the terms of 
this Agreement and any applicable Accepted Purchase Order, a limited, non-exclusive, non-transferable, non-
assignable and non-sublicenseable license to (i) internally install and use the Mercury Source Code only on the 
supported equipment in Licensee’s facility solely for the internal development and support of[Licensee Software 
and/or Licensee Applications; and (ii) make a reasonable number of copies of the Mercury Source Code for 
archival purposes, consistent with Licensee’s standard archive procedures (such license, the “General Source 
Code License”).  

2.1.3.2. General Source Code License Restrictions.  For any node-locked, name-locked or floating General Source 
Code License, or other seat, site, program, or project-related restrictions set forth on a Mercury quotation and 
applicable Accepted Purchase Order covering any General Source Code License, Licensee agrees to allow only 
the specified licensed users at the specified site, to access the Mercury Source Code for Licensee’s internal use.  
Licensee agrees that it shall maintain all Source Code in strict confidence and will protect disclosure of the 
Source Code using at least the same degree of care Licensee uses to protect its own most confidential 
information, but in no event less than a reasonable degree of care.  Licensee further agrees not to disclose or 
show the Source Code or any part thereof to any Third Party, or otherwise use the Source Code for any purpose 
other than as expressly permitted hereunder.   

2.1.4. Run-Time License.   

2.1.4.1. Run-Time License Grant. To the extent that an Accepted Purchase Order indicates that Licensee has 
purchased a “Run Time License,” Mercury hereby grants to Licensee, subject to Licensee’s compliance with the 
terms and conditions of this Agreement and such Accepted Purchase Order, a non-exclusive, perpetual, non-
transferable, non-sublicenseable (except as provided in Section 2.1.5.2), and non-assignable license and right to 
use or execute internally the Licensee Applications (such license, the “Run-Time License”).  

2.1.4.2. Run-Time License Restrictions.  For any node-locked, name-locked or floating Run-Time License, or other seat, 
site, program, or project-related restrictions set forth on a Mercury quotation and applicable Accepted Purchase 
Order covering any Run-Time License, Licensee agrees to allow only the specified licensed users at the 
specified site, to access the Run-Time Software for Licensee’s internal use. 

2.1.5. Distribution License.   

2.1.5.1. Distribution License.  To the extent that an Accepted Purchase Order indicates that Licensee has purchased a 
“Distribution License,” Mercury hereby grants to Licensee, subject to the terms and conditions of this Agreement 
and such Accepted Purchase Order, a limited, worldwide, non-exclusive,  non-transferable, non-assignable 
license to (a) distribute copies of Run-Time Software in connection with the distribution of any Licensee 
Application, directly or indirectly through its authorized distribution channels  to End Users solely (i) in Object 
Code only, and (ii) for use on or in conjunction with Mercury processor boards or third party processor boards 
supplied by Mercury; and (b) grant End Users, pursuant to a valid and enforceable End User Agreement, the 
right to use Run-Time Software in connection with a Licensee Application for End Users’ internal business 
purposes.   
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2.1.5.2. Distribution Restrictions.  In the event that the Licenses listed on an Accepted Purchase Order do not expressly 
include an unlimited number of royalty–free copies of the Run-Time Software for distribution to End Users and for 
Licensee’s internal use, then Licensee shall purchase a Run-Time License for each copy of the applicable 
Licensee Application used by Licensee or distributed to an End User.  Licensee shall inform its End Users that 
Mercury may employ various security devices and procedures, such as hardware dongles or software keys, to 
ensure End User compliance with restrictions on the use of Run-Time Software.  Licensee shall comply with 
Mercury's instructions with respect to such procedures and shall not take or encourage any action that might 
tend to defeat their purpose.   

2.1.6. Documentation License. In addition to any other licenses granted herein, and subject to the terms of this 
Agreement, Mercury grants Licensee a limited, non-exclusive, royalty-free, non-transferable, non-sublicenseable 
and non-assignable license to internally use and print a reasonable number of copies of the Documentation as 
provided in electronic format (the “Documentation License”).  Documentation may only be used by Licensee only in 
conjunction with its use of the Licensed Software. 

2.2. License Restrictions and Obligations.  Without limiting anything contained in this Agreement, the following restrictions shall 
apply to all Licenses granted in this Agreement.  Additional license restrictions (such as, but not limited to per seat 
restrictions, concurrent use restrictions, geographical restrictions, program restrictions and/or platform restrictions) may 
apply pursuant to the applicable Approved Purchase Order.  Licensee hereby agrees to comply with all such restrictions in 
accordance with the applicable quotation, Accepted Purchase Order, and this Agreement. 

2.2.1. Except as explicitly permitted herein, Licensee shall not create any Derivative Works of the Licensed Software or 
Documentation.   

2.2.2. Licensee will not take any action that would cause the Licensed Software or any portion thereof to become subject to 
any terms of any Open Source Software license (including, without limitation, the GPL).    

2.2.3. Licensee will not or permit others to remove, obscure or destroy, and will reproduce on all copies of the Licensed 
Software licensed herein and/or any Licensee Application thereof, all Mercury or Third Party names, logos, copyright 
notices, trademarks, tags, and other proprietary markings of Mercury or any of its licensors or suppliers that appear on 
the Licensed Software or associated Documentation. 

2.2.4. Licensee agrees that each copy of Licensee Application distributed by Licensee or any of Licensee’s permitted sub-
licensees will be accompanied by and subject to an End User Agreement.   

2.2.5. Licensee may not use the Licensed Software for commercial time-sharing, rental, or service bureau use, including, 
without limitation, providing management and support to any third parties.  Licensee specifically acknowledges that, 
except as expressly set forth otherwise in this Agreement, no rights are granted to it hereunder to the human readable, 
Source Code versions of the Licensed Software.  Licensee may not decompile, disassemble, translate, or otherwise 
reverse engineer the Licensed Software or any part thereof, except to the extent Licensee may be expressly permitted 
to decompile under applicable law if it is essential to do so in order to achieve operability of the Licensed Software with 
another software program and Licensee has requested that Mercury provide the information necessary to achieve 
operability and Mercury has not made such information available.  For the avoidance of doubt, the restrictions in this 
Section 2.2.5 shall not be construed to restrict Licensee’s rights in any Open Source Software and other Third Party 
Software as set forth in Section 2.3 below.  

2.2.6. Third Party Licensor Rights. With respect to Third Party Software, one or more Third Party Licensors may have 
enforceable rights in the Third Party Software and may be able to enforce such rights directly against Licensee.  
Notwithstanding anything in the Agreement to the contrary, Licensee is not permitted to modify or make Derivative 
Works of any Sun Microsystems, Inc. Solaris software licensed hereunder.  

2.3. Third Party Software/Open Source Software. Notwithstanding anything herein to the contrary, Licensed Software may 
include Third Party Software that is adapted for use with any Mercury operating system and tools, and that is distributed and 
licensed under the GNU General Public License (GPL), Lesser General Public License (LGPL), or other Open Source 
Software or Third Party licenses, the terms and conditions of which may be applicable to and enforceable against Licensee.  
In such case the terms and conditions of the applicable Open Source Software or Third Party licenses shall govern the use 
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of such Third Party Software, and not any of the licenses set forth in Section 2.1 above.  Prior to using the Licensed 
Software, it is Licensee’s responsibility to review and agree to such licensing, copyright and warranty terms.  Examples of 
software that falls under this category, includes, but is not limited to, Third Party board support packages (BSPs), Third Party 
Eclipse plug-ins, IBM machine code and programs, Yellow Dog Linux, GNU GCC, GDB, DDD software, OpenIPMI, PERL, 
and others that may be added to software from time to time.  For copies of the GNU GPL and LGPL, its terms and copyright 
notices see: http://www.gnu.org/licenses/old-licenses/gpl-2.0.html and http://www.gnu.org/licenses/old-licenses/lgpl-2.1.html 
respectively.  For a listing of other Third Party Software that may be distributed with Mercury Software and applicable license 
terms, see the Readme file distributed with the Licensed Software.    

2.4. Title; Reservation of Rights.  Subject only to the rights expressly granted to the Licensee under this Agreement, all right, title 
and interest in and to the Licensed Software and all intellectual property rights associated therewith remain and are the 
exclusive property of Mercury or its Third Party Licensors, regardless of (a) Licensee's embodiment thereof in any Licensee 
Application, (b) Licensee’s use thereof or (c) any modifications developed by Licensee, with or without any advice, 
assistance or support by Mercury, or by Mercury for Licensee.  Mercury does not claim title or ownership rights to any 
Licensee Software. 

3. FEES AND PAYMENT. 

3.1. General.  Each Accepted Purchase Order will identify whether the Licenses granted to Licensee are on a perpetual term 
basis, in which case Section 3.2 will apply, or on subscription term basis, in which case Section 3.3 will apply. 

3.2. Perpetual License Fees.  For the software licensed hereunder on a perpetual term basis, Licensee shall pay Mercury the 
applicable license and other fee(s) set forth in an Accepted Purchase Order according to the terms set forth in Section 3.4 as 
provided in a formal quotation and based on Mercury’s then current published price list.  Mercury will invoice Licensee for 
these license fees upon shipment or electronic delivery of the software. These perpetual license fees are non-cancelable 
and non-refundable.   

3.3. Subscription Fees.   For the software licensed hereunder on a subscription basis, Licensee shall pay Mercury the applicable 
subscription fees set forth in an Accepted Purchase Order according to the terms set forth in Section 3.4 as provided in a 
formal quotation and based on Mercury’s then current published price list.  Mercury will invoice Licensee for these 
subscription fees upon the execution of the applicable Accepted Purchase Order and commencement of the Subscription 
Period and annually thereafter.  These subscription fees are non-cancelable and non-refundable.   

3.4. Payment; Taxes.  Licensee agrees to pay Mercury all fees and charges within thirty (30) days after the date of invoice 
subject to Licensee maintaining credit arrangements satisfactory to Mercury.  Overdue payments shall be subject to a 
charge of 1-1/2 percent (1.5 %) per month, not to exceed any legal maximum rate.  Upon failure of Licensee to make any 
payment when due, Mercury may, in addition to all other remedies and at its option, declare all deferred, extended or 
installment payments immediately due and payable in full and/or suspend performance of any of its obligations hereunder.  
All fees and charges payable to Mercury under this Agreement are net of and do not include Taxes, however designated, 
which shall be paid by Licensee or promptly reimbursed if paid by Mercury.   

3.5. Inspection of Books and Records.  Licensee shall maintain accurate books and records to enable the calculation of license 
and subscription fees payable hereunder to be verified.  Licensee shall retain the books and records for each quarterly 
period for a rolling five (5) year period.  Upon reasonable prior notice to Licensee, independent accountants selected by 
Mercury and reasonably acceptable to Licensee, after entering into confidentiality agreements with Licensee, shall have 
access to Licensee’s relevant books and records to conduct a review or audit not more than twice per calendar year, for the 
sole purpose of verifying the accuracy of Licensee’s payments and compliance with this Agreement.  The accounting firm 
shall report to Mercury (a) whether there has been a license fee or royalty underpayment and, if so, the amount thereof 
and/or (b) whether there has been any noncompliance with this Agreement and, if so, the nature and scope thereof.  Such 
access shall be permitted during Licensee’s normal business hours during the term of this Agreement and for five (5) years 
after the expiration or termination of this Agreement.  Any such inspection or audit shall be at Mercury’s expense; provided, 
however, that in the event an inspection reveals underpayment of three percent (3%) or more in any audit period, Licensee 
shall pay the costs of the inspection and promptly pay to Mercury any underpayment, within thirty (30) days of receipt of 
such written audit. 
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4. FEEDBACK 

Licensee may provide Mercury with suggestions, comments or other feedback regarding Licensee’s evaluation or use of the 
Licensed Software, including but not limited to suggested performance improvements to the Licensed Software, code 
enhancements or error corrections.  Licensee agrees that any such feedback and associated intellectual property rights shall be 
voluntarily given and will become the property of Mercury or any of its suppliers whose products are included herein and hereby 
assigns and will assign all right, title and interest in and to such feedback and associated intellectual property rights to Mercury or 
any of its Third Party Licensors whose products are included herein.   

5. LIMITED WARRANTY.   

5.1. Mercury warrants that the Mercury Software will substantially conform to Mercury’s then current Documentation that 
accompanies the Mercury Software for the period specified in a valid Mercury quotation beginning from the date of shipment 
by Mercury (the “Warranty Period”).   Mercury also warrants the media against physical defects for a period of ninety (90) 
days.  Mercury does not warrant that the Mercury Software will meet Licensee's requirements or will operate in any specific 
combinations, or that the operation of the Mercury Software will be uninterrupted or error free. 

5.2. If the Mercury Software does not substantially conform to Mercury’s Documentation within the applicable Warranty Period, 
Mercury will, at no additional cost, and at Mercury’s sole option, provide reasonable programming services to correct any 
material defects or replace the Mercury Software or defective media if Mercury finds after Mercury’s examination that they 
are defective and Mercury was notified in writing within the applicable Warranty Period.  If neither of the foregoing remedies 
can reasonably be accomplished by Mercury, Mercury will credit or refund the amount of the applicable license fee paid and 
accept return of the defective Mercury Software or media.  THIS SHALL BE LICENSEE'S SOLE AND EXCLUSIVE 
REMEDY AND MERCURY'S SOLE OBLIGATION FOR ANY DEFECTIVE LICENSED SOFTWARE OR DEFECTIVE 
MEDIA. 

5.3. Mercury will honor this warranty only if Mercury determines that the Mercury Software or media have not been (i) altered or 
modified in such a manner as to affect the stability, reliability or operation of the Mercury Software or media; or (ii) neglected 
or improperly installed, used or adjusted. 

 

5.4. THE PARTIES ACKNOWLEDGE AND AGREE THAT THE FOREGOING SECTIONS 5.1, 5.2, AND 5.3 DO NOT APPLY 
TO EVALUATION SOFTWARE.   

6. DISCLAIMER OF WARRANTY 

THE FOREGOING LIMITED EXPRESS WARRANTY IS THE SOLE AND EXCLUSIVE WARRANTY OF MERCURY AND ITS 
LICENSORS WITH RESPECT TO THE MERCURY SOFTWARE AND MEDIA AND THEIR USE, AND IS IN LIEU OF ALL OTHER 
WARRANTIES, EXPRESSED OR IMPLIED, AND MERCURY AND ITS LICENSORS SPECIFICALLY DISCLAIMS ANY AND ALL 
IMPLIED WARRANTIES OF NON-INFRINGEMENT, TITLE, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. 
MERCURY SPECIFICALLY DISCLAIMS ALL WARRANTIES WITH RESPECT TO THIRD PARTY SOFTWARE, EXPRESSED OR 
IMPLIED, INCLUDING ANY AND ALL IMPLIED WARRANTIES OF NON-INFRINGEMENT, TITLE, MERCHANTABILITY AND FITNESS 
FOR A PARTICULAR PURPOSE.  NOTWITHSTANDING THE ABOVE, TO THE EXTENT A THIRD PARTY LICENSOR, IN ITS 
AGREEMENT WITH MERCURY, PROVIDES A SOFTWARE WARRANTY WITH RESPECT TO ITS PRODUCT AND EXPLICITLY 
AUTHORIZES MERCURY TO PASS THROUGH SUCH WARRANTY TO LICENSEE, MERCURY SHALL PASS THROUGH SUCH 
WARRANTY TO LICENSEE IN THE MANNER AND TO THE EXTENT AUTHORIZED BY SUCH THIRD PARTY LICENSOR.  

7. INDEMNIFICATION. 

7.1. Mercury shall defend at its expense any claim, suit or proceeding (each, a “Claim”) brought against Licensee by any Third 
Party to the extent such Claim is based upon a claim that any of the Mercury Software, excluding any Evaluation Software, 
standing alone and if used as authorized in this Agreement, infringes such Third Party’s copyrights, trademark or trade 
secret and Mercury shall pay all costs and damages finally awarded against Licensee by a court of competent jurisdiction as 
a result of any such claim; provided, however, that Licensee (i) promptly notifies Mercury in writing of such Claim; (ii) 
promptly gives Mercury the right to control and direct the investigation, preparation, defense and settlement of such Claim, 
with counsel of Mercury’s own choosing (provided that Licensee shall have the right to reasonably participate, at its own 
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expense, in the defense or settlement of any such Claim); and (iii) gives assistance and full cooperation for the defense of 
same.  If any of the Mercury Software is or, in Mercury’s opinion, is likely to be held to infringe any Third Party’s U.S. 
copyrights, Mercury may, at its option, (a) replace or modify such Mercury Software so as to avoid infringement, (b) procure 
the right for Licensee to continue the use of such Mercury Software, or (c) terminate any licenses granted under this 
Agreement and require Licensee to return the Licensed Software to Mercury, in which event Mercury shall refund to 
Licensee a pro rata portion of the amounts paid for such Licensed Software based on straight-line depreciation over a 36-
month period following the applicable delivery date, or in the case of Subscription License, return the balance of any pre-
paid amount attributable to any unused period. TO THE EXTENT A THIRD PARTY LICENSOR, IN ITS AGREEMENT WITH 
MERCURY, PROVIDES COPYRIGHT INDEMNIFICATION WITH RESPECT TO ITS PRODUCT AND EXPLICITLY 
AUTHORIZES MERCURY TO PASS THROUGH SUCH INDEMNIFICATION TO LICENSEE, MERCURY SHALL PASS 
THROUGH SUCH INDEMNIFICATION TO LICENSEE IN THE MANNER AND TO THE EXTENT AUTHORIZED BY SUCH 
THIRD PARTY LICENSOR. 

7.2. The foregoing indemnity shall not apply to any Claim based upon or arising from (i) use of the Mercury Software in a manner 
for which it was not designed or not in accordance with applicable Documentation, (ii) use of the Mercury Software when use 
of a subsequent release which Mercury has made commercially available would have avoided such infringement; or (iii) 
continued use of the Mercury Software subsequent to receipt of notice of any claimed infringement.  This Section 7 
represents the sole and exclusive remedy of Licensee and the entire liability and obligation of Mercury with respect to 
infringement or claims of infringement of any intellectual property right by the Licensed Software or by its distribution, 
operation, use or receipt. 

7.3. Licensee agrees to indemnify and hold Mercury harmless from any claims, suits, proceedings, losses, liabilities, damages, 
costs and expenses (inclusive of Mercury’s reasonable attorneys’ fees) arising from (i) Licensee’s use or distribution of the 
Licensed Software (except to the extent covered by Mercury’s indemnification of Licensee pursuant to the preceding 
paragraphs of this Section 7), (ii) any breach of this Agreement by Licensee (including, without limitation, any representation, 
warranty, or covenant of Licensee hereunder), and/or (iii) negligence, misrepresentation, or error or omission on the part of 
Licensee or any employee, agent or representative of Licensee.  Without limiting the generality of the foregoing, Licensee 
shall be solely responsible for, and shall indemnify and hold Mercury harmless from, any and all claims based upon 
warranties or representations made by Licensee or Licensee’s employees or agents which differ from or are inconsistent 
with those made by Mercury hereunder.  Mercury shall have the right to participate, at its expense, in the defense of any 
claim covered under this Section 7 with counsel of its own choosing.  

8. LIMITATION OF LIABILITY. 

8.1. Circumstances may arise where, because of a default on Mercury’s part or other liability, Licensee is entitled to recover 
damages from Mercury. In each such instance, regardless of the basis on which Licensee may be entitled to claim damages 
from Mercury, (including fundamental breach, negligence, misrepresentation, or other contract or tort claim), Mercury is 
liable for no more than 1) damages for bodily injury (including death) and damage to real property and tangible personal 
property and 2) the amount of any other actual direct damages up to the charges for the Licensed Software that is the 
subject of the claim. 

This limitation of liability also applies to Third Party Licensors. It is the maximum for which they and Mercury are collectively 
responsible. The Third Party Licensors are an intended beneficiary of these limitations and disclaimers and the limit of 
liability for Mercury and its Third Party Licensors is not cumulative. 

UNDER NO CIRCUMSTANCES IS MERCURY OR ITS LICENSORS LIABLE FOR ANY OF THE FOLLOWING, EVEN IF 
INFORMED OF THEIR POSSIBILITY:  

(a) LOSS OF, OR DAMAGE TO, DATA;  

(b) SPECIAL, INCIDENTAL, INDIRECT, PUNITIVE OR EXEMPLARY DAMAGES, OR FOR ANY ECONOMIC 
CONSEQUENTIAL DAMAGES; OR 

(c)  LOST PROFITS, BUSINESS, REVENUE, GOODWILL, OR ANTICIPATED SAVINGS. 
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NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY, LICENSEE ACKNOWLEDGES AND 
AGREES THAT THE REMEDIES SET FORTH IN THIS AGREEMENT SHALL APPLY EVEN IF SUCH REMEDIES FAIL 
THEIR ESSENTIAL PURPOSE. 
 
SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL 
DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO LICENSEE. 

8.2. WITHOUT LIMITING ANY OF THE FOREGOING, MERCURY SHALL NOT UNDER ANY CIRCUMSTANCES BE LIABLE 
TO LICENSEE OR ANY END USER OR THIRD PARTY FOR ANY DAMAGES ARISING FROM ANY LICENSEE 
SOFTWARE, LICENSEE APPLICATION (OTHER THAN RUN-TIME SOFTWARE), OR OTHER EXECUTABLE 
PROGRAMS CREATED BY LICENSEE THROUGH USE OF THE LICENSED SOFTWARE, AND MERCURY DISCLAIMS 
ANY AND ALL RESPONSIBILITY FOR ANY AND ALL LICENSEE SOFTWARE, LICENSEE APPLICATION (OTHER THAN 
RUN-TIME SOFTWARE), AND ANY SUCH OTHER EXECUTABLE PROGRAMS.  

9. TERM AND TERMINATION. 

9.1. Term.  This Agreement shall continue in perpetuity unless terminated earlier in accordance with this Agreement.  Except as 
provided for below, the term for Licenses granted in this Agreement will be effective in perpetuity beginning on the shipment 
date of the applicable Licensed Software, unless otherwise terminated earlier by either party in accordance with the terms of 
Section 9.2 herein.  Notwithstanding the above, the term of (a) Evaluation Licenses will only be effective for the term set 
forth above or in the applicable Loan Agreement and (b) any License which is identified in an Accepted Purchase Order as 
being a subscription-based License will only be effective during the applicable Subscription Period.  Licensee understands 
and agrees that each subscription-based License shall expire automatically and immediately upon expiration of the 
Subscription Period, unless Licensee renews such License by paying the applicable renewal fee.  

9.2. Termination.  Licensee may terminate this Agreement (including without limitation all perpetual Licenses) at any time for any 
reason by giving written notice to Mercury. In addition to any other termination rights provided for in this Agreement, Mercury 
may terminate this Agreement  (including without limitation all perpetual Licenses) immediately upon written notice to 
Licensee in the event of material breach of this Agreement by Licensee if such breach is incapable of cure or Licensee 
otherwise fails to cure such breach within thirty (30) days following notice of such breach.  Without limiting the generality of 
the foregoing, Licensee expressly acknowledges and agrees that the failure to make any payment due under this Agreement 
and/or a breach of the terms, conditions and restrictions applicable to any License granted hereunder shall constitute a 
material breach of this Agreement by Licensee.   

9.3. Effect of Termination.  Termination of this Agreement shall not release Licensee from the obligation to make payment of any 
unpaid amounts that otherwise have accrued under this Agreement prior to such termination.  Within fifteen days after any 
such expiration or termination, Licensee shall return to Mercury or, at Mercury’s request, destroy all Licensed Software, 
without retaining any copies thereof.  A duly authorized officer of Licensee shall certify in writing to Mercury Licensee’s 
compliance with this Section 9.3. 

9.4. Survival of Sublicenses. Any permitted sublicenses granted by Licensee to End Users pursuant to a valid End User 
Agreement shall survive termination of this Agreement in accordance with the terms and conditions of such End User 
Agreement. 

9.5. Survival.  The terms of Sections 1, 2.4, 6, 8, 9, and 10 shall survive termination or expiration of this Agreement. 

10. MISCELLANEOUS. 

10.1. Markings.  Licensee agrees to reproduce copyright notices, patent registrations and notices, and all other legends on and in 
any and all copies of the Licensed Software and related Documentation, including partial copies, in any form or medium, 
including the statement that the copies are licensed material.  Nothing in this section shall be construed to expand 
Licensee’s rights or to independently confer on Licensee the right to make any such copies, derivatives or modifications. 

10.2. Force Majeure.  No party hereto shall have any liability under this Agreement for such party’s failure or delay in performing 
any of the obligations imposed by this Agreement to the extent such failure or delay is the result of any of the following 
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events (each, a “Force Majeure Event”): (i) any fire, explosion, unusually severe weather, natural disaster or Act of God; (ii) 
epidemic; any nuclear, biological, chemical, or similar attack; any other public health or safety emergency; any act of 
terrorism; and any action reasonably taken in response to any of the foregoing; (iii) any act of declared or undeclared war or 
of a public enemy, or any riot or insurrection; (iv) damage to machinery or equipment; any disruption in transportation, 
communications, electric power or other utilities, or other vital infrastructure; or any means of disrupting or damaging internet 
or other computer networks or facilities; (v) any strike, lockout or other labor dispute or action; (vi) any action taken in 
response to any of the foregoing events by any civil or military authority; or (vii) any other event beyond such party’s control; 
provided that financial inability in and of itself shall not be a Force Majeure Event. 

10.3. Severability.  In the event that any provision of this Agreement is found to be unenforceable, such provision will be reformed 
only to the extent necessary to make it enforceable, and the remainder will continue in effect, to the extent consistent with 
the intent of the parties as of the shipment date. 

10.4. Relationship of the Parties.  Nothing in this Agreement shall be construed to place the parties hereto in an agency, 
employment, franchise, joint venture, or partnership relationship.  Neither party will have the authority to obligate or bind the 
other in any manner, and nothing herein contained shall give rise or is intended to give rise to any rights of any kind to any 
third parties.  Neither party will make any representations to the contrary, either expressly, implicitly or otherwise. 

10.5. Governing Law; Consent to Jurisdiction.  ALL DISPUTES, CLAIMS OR CONTROVERSIES ARISING OUT OF THIS 
AGREEMENT, OR THE NEGOTIATION, VALIDITY OR PERFORMANCE OF THIS AGREEMENT, OR THE 
TRANSACTIONS CONTEMPLATED HEREBY SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH 
THE LAWS OF THE COMMONWEALTH OF MASSACHUSETTS WITHOUT REGARD TO ITS RULES OF CONFLICT OF 
LAWS.  Each of the parties hereto hereby irrevocably and unconditionally consents to submit to the sole and exclusive 
jurisdiction of the courts of the Commonwealth of Massachusetts and of the United States of America located in the 
Commonwealth of Massachusetts (the “Massachusetts Courts”) for any litigation between the parties hereto arising out of or 
relating to this Agreement, or the negotiation, validity or performance of this Agreement, waives any objection to the laying of 
venue of any such litigation in the Massachusetts Courts and agrees not to plead or claim in any Massachusetts Court that 
such litigation brought therein has been brought in any inconvenient forum or that there are indispensable parties to such 
litigation that are not subject to the jurisdiction of the Massachusetts Courts.  Any action against Mercury under this 
Agreement must be commenced within one (1) year after such cause of action accrues. 

10.6. Assignment; Binding Effect.  Licensee may not assign this Agreement in whole or in part by operation of law or otherwise, 
without the prior written consent of Mercury.    Any attempted assignment, delegation or transfer by Licensee in violation 
hereof shall be null and void.  Subject to the foregoing, this Agreement shall be binding on the parties and their successors 
and permitted assigns.    

10.7. Notices.  All notices under this Agreement will be in writing and will be deemed given: (i) when delivered personally; (ii) when 
sent by confirmed facsimile; (iii) three (3) days after having been sent by registered or certified mail, return receipt 
requested, postage prepaid; or (iv) one (1) day after deposit with a commercial overnight carrier, with written verification of 
receipt.  In the case of Mercury, all communications will be sent to the address set forth on the first page of this Agreement 
or such other addresses designated in writing by Mercury. 

10.8. No Waiver.  Failure by either party to enforce any provision of this Agreement will not be deemed a waiver of future 
enforcement of that or any other provision. 

10.9. Complete Agreement.  This Agreement constitutes the entire agreement between the parties.  It supersedes and replaces all 
prior or contemporaneous understandings or agreements, written or oral, regarding such subject matter, and prevails over 
any conflicting terms or conditions contained on printed forms submitted with purchase orders, sales acknowledgments or 
quotations.  This Agreement may not be modified or waived, in whole or part, except in writing and signed by an officer or 
duly authorized representative of the party to be bound.   

10.10. Compliance with Laws.  Licensee understands and acknowledges that any sale, export or re-export of Licensed Software 
and/or Documentation, or any portion thereof, are subject to the laws and regulations of the United States.  Mercury 
products or services controlled by the EAR may not be used for the design, development, manufacture, use or repair of 
nuclear, biological or chemical weapons, or for missile technology.  Diversion contrary to US law is strictly prohibited.   
Mercury products and services controlled by the ITAR may not be exported or transferred to foreign persons in the United 
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States or abroad with out first obtaining proper export authority from the U.S. Department of State.  Mercury products may 
not be sold, exported or re-exported to any person or entity designated as prohibited or restricted by an agency of the US 
government.  See “Lists to Check” at www.bis.doc.gov for a complete listing. Sales or retransfers of Mercury Systems 
products or services may not be made to countries prohibited by the U.S. Government.  An End Use Statement signed by 
the Customer may be required prior to shipment.  For further information contact Mercury Systems, and see 
www.pmddtc.state.gov or www.bis.doc.gov.  Licensee agrees to indemnify, defend, and hold Mercury and its Third Party 
Licensors, harmless from any claims, damages or suits resulting from its failure to comply with this Section 10.10. 

 

10.11. Restricted Rights. The Licensed Software and Documentation are each a “commercial item” as defined at 48 C.F.R. § 2.101, 
consisting of commercial computer software and commercial computer software documentation.  Licensee shall ensure that 
for direct or indirect government purchases or acquisitions of Licensee Application by the U.S. Department of Defense from 
Licensee, the rights of use, reproduction, and disclosure are only as stated in this Agreement, per 48 C.F.R. § 227.7202-1(a) 
and 48 C.F.R. § 227.7202-3(a).  For direct or indirect government purchases or acquisitions of Licensee Application by any 
other federal agency or instrumentality, the rights of use, reproduction, and disclosure are only as stated in this Agreement, 
per 48 C.F.R. § 12.212.  Licensee acknowledges that for indirect government purchase or acquisitions through a third party, 
the Licensed Software and/or Documentation was sold to intermediaries only as a “commercial item” subject to the minimum 
provisions required by 48 C.F.R. § 52.244-6 for commercial item subcontracts, so that the rights of use, reproduction, and 
disclosure are only as stated in this Agreement.  Any further development of the Licensee Application and/or Documentation 
at government expense is limited to modifications permitted to commercial items in 48 C.F.R. § 2.101. 

10.12. United Nations Convention.  Mercury and Licensee exclude application of the United Nations Convention on Contracts for 
the International Sale of Goods and the Uniform Computer Information Transactions Act from this Agreement.  

10.13. Authorization.  Licensee represents and warrants that the person executing, accepting or confirming this Agreement is 
duly authorized by Licensee to bind Licensee to the terms and conditions of this Agreement.  

http://www.bis.doc.gov/
http://www.pmddtc.state.gov/
http://www.bis.doc.gov/

